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1. Protes t  a g a i n s t  a l l e g e d  improprieties which  
are a p p a r e n t  o n  t h e  f a c e  of a s o l i c i t a t i o n  
m u s t  be  f i l e d  p r io r  t o  b i d  o p e n i n g .  

d e f e c t s  is i n i t i a l l y  f i l e d  w i t h  t h e  c o n t r a c t -  
i n g  a g e n c y  pr ior  t o  b i d  o p e n i n g ,  t h e  o p e n i  g 

c o n s t i t u t e s  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n  . 
S u b s e q u e n t  p ro t e s t  t o  GAO mus t  b e  f i l e d  w i t h -  
i n  10 work ing  d a y s  t h e r e a f t e r ,  

2. Where p ro t e s t  a g a i n s t  a l l e g e d  s p e c i f i c a t i o n  

of b i d s  w i t h o u t  r e s p o n d i n g  t o  t h e  protest  ? 

Ferguson-Wi l l i ams ,  I n c .  ( F e r g u s o n )  , and Mark 
Dunning I n d u s t r i e s ,  Xnc. ( D u n n i n g ) ,  p r o t e s t  t h e  award 
of a n y  c o n t r a c t  u n d e r  s o l i c i t a t i o n  N o .  DAKF23-82-B- 
0109,  i s s u e d  by t h e  Army f o r  m a i n t e n a n c e  and  repair  
s e r v i c e s  a t  F o r t  C a m p b e l l ,  Kentucky.  F e r g u s o n  b i d  a s  
t h e  prime c o n t r a c t o r ,  w i t h  Dunning a s  i t s  s u b c o n t r a c -  
tor .  B o t h  protesters  asser t  t h a t  t h e  scope of work 
u n d e r  t h e  s o l i c i t a t i o n  was ambiguous ,  t h a t  t h e  Army 
f a i l e d  t o  r e s p o n d  t o  Dunn ing ' s  l e t t e r s  r e q u e s t i n g  
c l a r i f i c a t i o n  p r io r  t o  b i d  o p e n i n g ,  a n d  t h a t  b e c a u s e  of 
t h e  Army's f a i l u r e  tc c l a r i f y ,  t h e  F e r g u s o n  b i d  w a s  
s u b s t a n t i a l l y  h i g h e r  t h a n  i t  would o t h e r w i s e  have  been  
because t h e  b i d  was b a s e d  o n  t h e  b r o a d e s t  p o s s i b l e  
i n t e r p r e t a t i o n  of t h e  scope of work r e q u i r e d  u n d e r  t h e  
con  t r a c t  . 

We d i s m i s s  t h e  p ro tes t  as u n t i m e l y .  

Our B i d  P r o t e s t  P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( b ) ( l )  
(1982), require t h a t  p ro t e s t s  ( t o  e i t h e r  a c o n t r a c t i n g  
a g e n c y  o r  o u r  O f f i c e )  based upon a l l e g e d  improprieties 
i n  a s o l i c i t a t i o n  a p p a r e n t  prior t o  b i d  o p e n i n g  be  
f i l e d  p r i o r  t o  b i d  o p e n i n g .  
B-205003, J u n e  16, 1 9 8 2 ,  82-1  CPD 592 .  The b a s e s  of 
pro tes t  r a i s e d  h e r e  r e g a r d i n g  t h e  a m b i g u i t i e s  i n  t h e  
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scope of work were a p p a r e n t  f rom- the  f a c e  of t h e  
s o l i c i t a t i o n ,  a s  ev idenced  by three l e t t e r s  s e n t  by 
Dunning t o  t h e  c o n t r a c t i n g  o f f i c e r  b e f o r e  b i d  , open ing  
which d e t a i l e d , t h e  a l l e g e d  a m b i g u i t i e s  and r e q u e s t e d  
c l a r i f i c a t i o n .  Bid open ing  o c c u r r e d  on August 4 ,  
1982. Fe rguson ' s  i n i t i a l  p r o t e s t  t o  t h e  Army was d a t e d  
August 19 ,  1 9 8 2 ,  and i t s  protest  t o  o u r  O f f i c e  was 
f i l e d  ( r e c e i v e d )  on September 7, 1982:  Dunning's 
protest  t o  our  O f f i c e  w a s  f i l e d  on September 7, 1982 ,  
S i n c e  F e r g u s o n ' s  f i r s t  p r o t e s t  w a s  f i l e d  a f t e r  b i d  
o p e n i n g ,  it is c l e a r l y  un t ime ly ,  

While Dunning ' s  ea r l ie r  l e t t e r s  to  t h e  A r m y  mere ly  
a s k  f o r  c l a r i f i c a t i o n  and do  n o t  a p p e a r  t o  convey any  
i n t e n t  to  p r o t e s t ,  even  i f  w e  c o n s i d e r  these  l e t t e r s  to  
be p r o t e s t s ,  t h e  s u b s e q u e n t  p r o t e s t  t o  o u r  O f f i c e  is 
un t ime ly .  O u r  Bid Protest  P r o c e d u r e s ,  4 C.F.R. S 
21.2(a), require t h a t  when a p r o t e s t  is  i n i t i a l l y  
t i m e l y  f i l e d  w i t h  a c o n t r a c t i n g  agency ,  any s u b s e q u e n t  
p ro tes t  t o  o u r  O f f i c e  m u s t  be f i l e d  w i t h i n  1 0  working 
d a y s  o f  ac tua l  o r  c o n s t r u c t i v e  knowledge of  a d v e r s e .  
agency  a c t i o n .  The f a c t  t h a t  b i d  open ing  o c c u r r e d  
w i t h o u t  Dunning r e c e i v i n g  t h e  r e q u e s t e d  c l a r i f i c a t i o n  
is c o n s t r u c t i v e  no t ice  of a d v e r s e  agency  a c t i o n .  
Bernard  F r a n k l i n  Company, B-207126, August 3 ,  1981,  
82-1 CPD 414. 
f i l e d  i n  o u r  O f f i c e  more t h a n  1 0  working d a y s  a f t e r  b i d  
open ing .  

Here,Dunning 's  p r o t e s t  w a s  u n t i m e l y  

AL+.d- c&& 
Harry R. Van Cleve  
Act ing  G e n e r a l  Counsel  




